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M “ D “ P0R ™ S E IS “ BLE »• o^so N 


FROM: 


SUBJECT: 


FRED F. FIELDING 0 ?tg-- '8i, gned tv TP3T? 
COUNSEL TO THE PRESIDENT^ 

Rece nt Appointment Issues 


earS n Sct C S? °f th. Senate from 

ConstUulto^^Tif^^f^^er Art. u° ° f 

appointments, and 5 u S r <? zcn? S1 ^ ent aut hority to make r-or. 
circumstances under on 

m0smmM mm 

attached appendix, but arp ■ 6 ma ^ or issues covered in 
^i^££Of ^305 "f * 2 d^ 704 °( 1 2 d r C ir y 

464 F. supp. 585 (d.D.C i o^n f S , ap ?° lntraent ) ? Staebler v? clr+ir 

Caf^SiL*!^ been 

ihiSh2; e : tl0n the that f woui e d C ca U il d 

Pect that°any e formal^leqai mS Wlth ° Ur su ™aJy?' Twould ad ^ ise 
however sinoo *-k 31 legaJ - memorandum will n L 0 -q i- W ? uid not ex- 

it „oui r d be"v C e e r j b L!£S? t m V “U -cSf^ 2 

soon as possiblj. PfUl to know "here we stand on utt ll ' 

Thanks for your help. 

Attachment 

CC! The Honor * We Edward c . SchmuUs 
FFFjPJr 9 / 24/82 / 

CC! FFE - ld i n 9 / P J Rusthoven /Subject/chron. 


appendix 


a PPoint- 

Senate from early October untiAa^ SSUSS^ SS" 

“t. k Ii y , 1 ? q ^ cr1 S 0 T?bf e r a “ s n ?l^ t th aPP°int»ents are 

appointments, and 5 u.s C « 550 o tu V? n ' whlch authorizes such 
the salaries of such appointees ' ° h SStS limits on paying 


The constitutional clause provides: 


that may happen during theT 11 “ p a11 fancies 

ln 9 Commissions which 3 ha?lfJ eSS of the Senate, by grant- 
next Session." hal1 explre at the End of their 

It is well settled that- bus ^ 

vacancies that existed while th^q in ^ iudes authority to fin 

(1) the vacancy arose in the last qn * 

recess; last 30 d ays before the 

(2) at the end of the session 

vacancy was pending i n the Sen 0 ? 1 ”?^ 011 t0 fil1 the 
nation of an individual who te (other than a nomi- 
preceedina recess); or Was a PP°i n ted during the 

F--- o^the'sef"” “*J t r ^ ected d «in g the 
here S -- S i llttle doubt that a recess of th i 
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appointments "shall e v n i ro = . .. 

Session," and the statutory lean* End ° f fthe Senate's] next 
any post filled by recess an nn? ^ rmen t that a nomination for 

days of "the beginning ol the neS^ee sutoltt ^ within « 

e next session of the Senate." 

dJeJsJd by the S courts SS H PPearS t0 have been definitively ad 

the 6 phrase S " next ^Sess ion " S'tgT 6 ” 1 

2K 1 itS‘dS , srt£ 12-iF 

next Time tE5 Senate ™eVloUoS ! “ d d ° es fi2£ mean^T’ 
date during the present o 0 «=o • ollow mg a recess to a certain 

beJ° 2 U 8 rnS t L Uring ^ P-e^t ' S se°s n s i on In f^ e o r c ^ aS S i * thTs^te 

^ 2 tece“%^ d t \ t :r e ^ r r u ^ d LT- 

sexton - i^, the «rK~ 

SSSSlyS LTSSdi^i; 8 '^^ O' Attorney Sen 
and is consistent with cases fSf M k enhower (41 Op. A .G 463? 

and n f? e |lsr;?thi the dif£ere "« betweef Clt T d ln tha ’ 

that opinion, the ?omptrJue?’ G e« a ?«tion,-nr a ?|f SST 

° £ P- G s 6 o n n e s r ^ho f0 “rT?a? h r 'f ? »“- 

« S ti°" ° f the 80the Cong^erand h th a<3jO “ r “" ent of “^second” 

the sin| a die° f d^' reSident Tr “”an, but °"'':" ln9 ° f that session 
— - ad 3 0 urnment of that session. t COnflrmed Prior to 

‘"on^eST^ 

absent coLl^li^ - 3t 

h -^iFFE°^ 

uSder C A"? re ^ tb^SanM^sir 8310 " ° f the 

June^O £*?'* the President's Sg^ f journed^sln"^? 

JUne 20 to December 30, 1948? CaU lfc had ad jourTIid-f rsl 
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Attorney General Rogers' Hsn Lf session of the Senate." 
that this issue .as molear hS concluded, in essen c ; 

»J= to submit nominations « recess ^oi ^ the Safer d °«se 

Of the post-recess reconvening ^fu PPlntees wi thin 40 davs 

p«£t 

solution that^pending^ominations^our^lh 9 ^ 3 ^*^^ 0 ^ 6 ^®®® re- 6 
Senate reconvened. 2/ nS would la Y over until the 

In the present case, of fw„-o« . 

legal significance. if the Senate * 5 maY Wel1 have lifc tle if any 
as expected, it will likelj eomni :a reconv enes in late Novembe? 
gine die m less than 40 days P Co nJ * tS K ? usiness and adjourn ' 
be argued that, even if thic » Conceivably, though, it could 

rcguireJ°that h n fUU SeSsion than 40 

»orC,t V®? 1 ? bS sub ">itted 1urHftEH'"^ StatUte 

Senate reconvenes “ ^emb^V* S !] 0u1 ' 3 be ^"Ple/wh^thl 10 "'” 

offend aPP ° lnted durin< 5 the reoess U (incl f d“ al no,n:lnat i°ns of 
will err on the lafe s^de fs f °Uowing this p?af£lf^ 

s tfioS2 es oi a Se e ^ss^^^STSiT 

a - «i.SS 2 s^anlpoint? «" ™ 

!s^s%2.rs*isr , ;s2* 

s#i ; vsrSS 

sent L^ r ^ e d „ e " t ; h e H ?:ri e :' d i h t o 1 ia ~ T ° -^-„tao\Tc e on- 

hibi/that sss:» 

s 2 s 

a t fu recesses this October nhrr f p ? ndln S nominees when 

r shouid be di — < * with^iinjsrn^;^* 
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pointjf p°" 0 f to ti^saconl Iess“n°of P t£ S T Wh ° “ ere recess a P' 

'irxTti ss. s ; H ~ 

S“J?» »th« ‘ ««.ln „i?K“£S ll! " 

want £ be Me'tf ««<* «■• sSte^Jtbl?"^' 


THE WHITE HOUSE 

w ASH I NGTON 

September 27 , 1982 


MEMORANDUM FOR EDWIN MEESE, m 

JAMES A. BAKER, m 
MICHAEL K. DEAVER 
KENNETH M. DUBERSTEIN 

Helene a. von damm 


PROM: 

SUBJECT: 


FRED F . FIELDING 
Recess Appointment Issues 


early Oct^be" to - anticipat ® d recess of the Senat « 

Of tL issues ««« has revie^l ff™ 

the Constitution , -nic^ci^s th ^ A F fc * 2I ' $ 2, cl 3^ 
recess appoin tmen-s‘ ni Jn‘d 9 5 V u S S fc C 6 ^ r ^ i6ent ^ ufc hori?v*to ?i ke 
circumstances under which receL appoin^e'es on 

:: P , n 

during this recess' should’ not ^ ° f persons apooinc-d 

lourns sine -die follbwina expire wi >en the S^na— I* 
stead, those~terrrs sho, ?e fc return in November d 

full session of «•«>. and Vt the Pext 

ession of the 98th Congress. the end of the first- 

> 

session who'may not S b£Mn” SS JPP oin ted prior to ... 
recess in October Lo co ; £ ; rmed »hen the Senate s^J h - S 

conclusion of the selo^l ^ 

appointees should°cMti“runtil S th arieS f ° r the r «e ss 

K-o -55i s-s? X 

IP pSL?I;iSr‘"" : -“ s “‘" w 

a 5 to submit nominacinn-.^ 9 c ls nexfc r*- 
" Jrns » November,, rathe. aa, n the Senate .e- . 

' - a " the start of 
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the first session of the qof - 

Senate is unlikely to tLfi^in 9re ? S * Even though the 
its return, submittino surh" ln . session for 40 days after 

probably — £2" 

cess appointments h of 1 persons b wh bS followed even for re- 
pending before the Senate ~ f nomin ftions are already 
probably be submitted when thp ~ : r ' 5 enonilna tions should 
“ith the renominations aocim -L ^ returns in November 
has now been made. The « 1 J eCess . ^ointment ' 

f - b oth a iegal -.‘I'lMjS 
• * persojis previon qi at 

renomination or other steos shot ^ p P^ nt ' e<3 /- h°w-ev€.r ; no 
Senate's return in -November 5Sh-° e n ^ cessar Y upon the 
such .previously appointed nomV to 'thing v .about -the status of' 
they will simply In o^Se”^ 

if air 

vide for pending^om^ Senate will pro- 

"ore STio to-aafffie^ 

the President; £U Ss^s “““ions ^ of 

^viifi e , aSt f °r.some nominees ) Wal jf^ t w^ ““!*»» C o„!° 
rovi de that some or si i n ^* , . the Senate failc; 4 -^ 

the recess, then all fornixes Id Ul lay over during° 
viously recess apJSinted anLi?* !j e i d (whether pre- 

f® s ® orn °t. appointed at all? wilf 3 du J ln 9 the upcoming re- 
to the Senate — and the lifer ~ t0 be resubmitEed 

the renominations when the SeL? Surse “ ould fa e to submit 
rather than waiting tU^h^ « - Novembe^, 

SS 1 E^ s ^^w p ^ Bt s a tlo s- t r to 
no^ineirSin o 1 L°^^^ e r h 

octoir^ a°da te ^cert ain"ra th ” “I S *“‘- tscessing i„ 

IhBr™** |fjhhrnment. iiSctS^? flSfdif 

I^- C ; n ? ress (hereby endino -h 0 k d session of the 
appointed before the session k? erms of Persons recefs 
lf ^ Presiden t called :tK^t^g t t ^ firmed) '* 

■■■■-.. c ua-cK this year, this 
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bjjeemea the "next session" of 
Clause (such that the terms nf 9 f the ?ecess Appointments 
the upcoming recess would exr>i persons appointed during 

rether than^thrLTof tS* and ° £ - the ££ui 

e end of the next full session) 
As noted ear*! ■? o>~ * , * * 

intends to adiourn^n S 0™Jber 9 to- V P 5° bable that the Senate 
5 " 8ed t0 be <* Senate°plans ^r, " this V point!' b “ 

Attorneys'leneral S ^ 1, ^° rJ<! “ 1 P-ctlce^J 

t-has « ' vJrXi - e - of ,b:ea.al Goraas*^ a+ , 0lJ ' 1 have also 
the Sogers. thlt 

let me know id TOa ,,,.... . ‘ - V " department. 

thank" you.. 


any.-:g:u.. a s:tian.a ab.out...ain F , 0 Jf, th:e for* 


Attachment 



appendix 





The constitutional cl- 
onal cisuse provides: 


It is v?eil settled t^a- m • 

vacancles that •«««■ assr-sss ----- 

recesir nCy ar ° S0 in the ‘ last 30 days, before the 

vacancy ""as^ndJng^iftte Ien"at tl0 ' 1 t0 £il1 «>e 

last m 30 a dayS lf r the e se^“ ™| ejected daring the 

nS“ S ls othaAh^TthV^el 

these^hree'categories^of ^rec^ ”*“*«« that, with rasp 
nomination to f,-n Zu Z recess apoointe^t; „L tri respect to 

"not late" than '40 d^T^ «“« * JSIiS^^S the P ? ld ' * 

°*. the ^nata.. dayS aft - tha beginning of ? he „a« £££„ 

~ is e iong 9th a nticipated 

could arise' t- ~'!Tu SS ap P°^ nt ment oower •• Ho^ en ° u 9h to permit 
tha 

n. • tnat recess 
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f? a11 expi ^ e at the E nd of [the Senate's] next 
an V post fill e d h h v StatUt ° ry re ? uirment that a nomination for 
davs P of "thp 1 ^^ ^ eCes ® appointment be submitted within 40 
days of the beginning of the next session of the Senate." 

dossed bv tht S L iS l UeS * ppears to have been definitively ad- 
7 -ssed oy the coarts. However, as to the fi-rci- n 

s tl toSonM S ' t5 be . tha ^ the phrase *»«« Session! “ the cl*- 
provtsion for expiration of the terms of releSI 
appointees refers to the next full s-ssion a ff» r 

ment sine die of the Dresent so «fon 2 1 ft the ad J ou rn- 

nexfc Ti mo 7 h ' b c^> 4 . P resen - session, and does not mean the 
nex. time the Senate convenes following a recesFTo a c^Iin 

date during the present session. in other words if thl c 

^ Su£?S5£S »!*• 

IiiniIin“thi a ?eSlI U Ie?weerir SS ‘ $° ‘ *>' 

•session of the 80-th ConuIIsI LI L adjMC “ ent ° f the second 
at the call of Presid“l session 

the sine die adjournment of that session. confl tmed prior to 

?n1hIs Sl ?o„t t e«? an SIIe i ?hfs 1 e C naII e to en ^ e •***”"• is «itica! 
October and then be called ini-n <=^ a journ si ne die in early 
(pursuant to Art II s ^ nf <-k P ecia -f se f slon hy the President 
adjournment would- probably L vieved^^termiMtiM VTT^ — 
“•thTp^anrSeSm;*; and the spe *“ 1 se t s 1 s n ?on th Io„ S vI°e n d a 

the end of “hiS thi conside red the "next Session" at 

absent conf irlltiln ” , ,T’ appointees would expire," 

in fact adjo™“ sl'ifie aSilltld that <=he Senite 

date for reconvening within the present sel“inl° 3 Speclflc 

however^in 6 the reon text ‘ 1 Qf P the S s tat utor^requiremen t^ involving 0 ^ 7 


jmefb^receir^i^ni^nt b^s S ? OInina,:i °" for any post 

HlL atte r the be 9i^ing S? the ne«\ ted ." n ° t later th^ Jo 

tu^ ? Y General Rogers' locn ! ? fc sessi °n of the senate " 

issue arising as' to th# P ^ aCtl ° e that avoid ani = -nh° f the 

Indeed, the oninio? the W atatus of such y » ub seguent 

“hose nominat ion'f "arbr mendea .^" omi " a ting «Sls| P Ko"- ees ‘ 
"^«“SSuSh“52 Senat^ J^-^appoL^n? EPJ£;' 
Sanate°reconvene^^ 2 / "°-" a — ^ ^e^t^S ~ 

legal significance. ' if SJ 1 ?' Lbls .may well have h—u <<t » 

as expected , ft W U 1 n- % e - s ' enat -e.- ^‘convenes ir i lf an y 

.USS^iS. ** business 'and 3«F* 

„;:r a?v ar g°? d - hat ' «y*n if thif V ? no “«bly., though, i~ 

. ws- before the faT] s ; nex t session'" lac-f . ^ " 1 could 

requires that -nomi nation!^ ls ad 3 our ned sine dio"^^ 40 
• Moreover, as a DracHmf ^ sabmitted ’during” thit " '"1“* ® tat ute 
Senate reconvenes In^Se^to^ S S°? ld b * -.i»«e, ^n^ 10 "* 

o? P^dino P ° il,ted '-^ 01T ’-inat.ions^of 

ouo P dSring ’'?«* n ™inatto„i i « d “ d “f a ren °"'i"ations 

^ “iU Irr on'tJJ^fe J“'-«tloe, f«no5S£lJS “ «S£Hi 

n°t"e% e ^tU°thf n °t ^“thl ° e 

■“ Si SS™. 

: trr "is”X“s S«SS“ 

' - — ' uue J-egal issues 

adjourns for more^han^O^ 6 38,6 Provides that if th 

t dt th T" at the time the ?elesI e co in9 non,lna tions not linali 
to the President". However, it is l enCes sh =H be returned 

thfse'nale^Ss'a 0 r “ le and « “"animus ttn- 

v JiMa that u„ a an e L a us re c C : a s S e d “^"? 1 tba ^ ^h#^ ||2 “hen 
-i -tar nominees if < ^ f 15 , ent will not be n kt , ,■ , • L1: ls pos- 

^ s s:rSr- 

a —hat shouid bf dSssa- 
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\ 

) 


in question also affect tt Q , 

pointed prior to the seorind f “ S of P erso "s who were recess 
ate recessed? ^ ecess a PPointees shouTd not tltu tional terms 

J-SSTS ^ “"*n*«Ss n a2*a|J n ~ 

previously ^I^tus 

Will be nn n! ?° a PP°inted nominees will C?® St * tus of these 

Want to be informed f ab ° Ut * hich th * Senate eitTeTllU orVo^M 



■Jf 



THE WHITE HOUSE 

W AS H f N.GTON 

July 16, 1984 


MEMORANDUM FOR JOHN S. HERRINGTON 
BECKY NORTON DUNLOP 

FROM: 

SUBJECT: 


ROBERT C. MacKICHAN, JR. 

adjournment ’of^Ien ate T0 SIBE 


ISSUE* Jf +Up r 

fey* 

msmssim- ,*» „ , , ?S Appointment authority? ’° n 

f0r a recess 

is «s's-;J ; >™ msm 

Prpc-tr?!; 0 ^ T not arguably be t 0 -.f . ? ^r 0 - ventlfln » a total of 17 

“Horny. ° exerc,se «• con s 1 1 tut i °”Ar t recess ^appointment 

A 1 1 6 r n fl 1 j V G ] V 4 . l 

:;Ss|SSa::»aL 

allow the Prls?dpnt an + 28 da ^ s .will be of £U ff ? ns : e !: ed W ^ ethe ^ 
recess of pa a* to e * e rcise recess ann^ - 1ert ^ duration to 
presidential a ^ s wotJ ld arguably be suff ? r ° 1 n ^ men t authority, a 
opfnions!^ SfihSr e ? 2 rf- P ^ n? " ent ft exerc1se 

-PPOFt ^ th. Attorney^General ^ ch "° KOU , d 

CONCLUSION • A s-nt,* 

K s S: b ^? ! * *?, - s ^- = 

make it a mnro ess appointment authority h allow the President 

until after thp P ™ den 3 deci ' s lon to defer’a™* uncert ainty would 
af ter the sine die adjournment : ft tft'sftjft 5 appoi "^"ts 


THE WHITE HOU5E 

WAS H I N GTO U 


February 20, 1984 


MEMORANDUM FOR: 


FROM: 


JOHK HERRIKGTON 
BECKY NORTON DUNLOP 
ASSOCIATE DIRECTORS 


ROBERT MACKlCtt 




SUBJECT: 


Recess Appointments in 1984 


ISSUES 


1 • Ate any of the Senate rete ; ss-es in 1964 of sufficient 
duTati on- -to exercise the Conefitutional Pxesld e-n rial 
T E'C e.SS :&':u t:h D T 1 t}’i 

/ 

2. What .would be the tern for a xece,ss iappuo in t3nent made during a 
xecerss : *rxi 1964 -prior- to the adjionrnment -sine die (October 4) 
-O.I Jt±:e second .session o.f the 9£tL Congress? 

3. What : const rain t s f i f any, would apply to recess appointments 
* ma d e doir.it g a recess in 1 98 4 ? 


CONCLUS IOK S 

1. The Senate recess for Independence Bay (June 29-Julv 23) 
would be the most appropriate for the exercise of the 
Presidential recess appointment authority. The recess for 
the GOP Convention (August 10-August 27), a recess of only 17 
days, would be of questionable duration to justify the 
exercise of the recess appointment authority. 

2. An individual recess appointed prior to the adjournment of 

Congress^ sine die on October A » 1 984 would serve until the 

adjournment sine die of the first session of the S9th 
Congress (November or December of 1985). 

3. The usual constraints of 5 U.S.C. 5503(b) would apply ■ to a 
recess appointment in 1984. 


recess appointments 

February 20, 198 /;. 
Page 2 


AUTHORITY 

appol ' ,t - » r 

The President shall have th P p 

V 11 .. 

" pite at the of sba11 

Ft is undisputed that tn- 

®«.rr.d during- the , ece to ^cncitt the, 

-that exist during a recess t rathaT - mends to all 

-reasnry for persons ■vJo\oo£“”m“ 1 ‘' IT I>S! '" l " ts from the 

this **• Senate was In --'?£'***?, ******* If the vacancy 

statute have now exem-nt a ' CV ' £? ’ eTj amendments to 
-ppoxntnenxs fro, the sahrl lr • ^rtain classes of 

f c V C * ^ 303(a > *'* -lXo^: r j rE :^ Se Ptious are 

*■» - • - 

eod of the a ieLJon“f’’^e 1 Sanatf; 3 ' S bef ° re th ' 

(2; If, at the end of the sec • 

the office, other than thf “*.* noEinatl °i> for 

appointed during the prec^i^ra °5 ** indi ^dual _ 

VSS P e «ding before the Senate f " the Sei >ate, 

consent; * ienate f °r its advice and 

(3) If a nomination for the off,-. 

Senate within 30 days befor^th!* 8 J eJ * Cted h 7 the 
sn ^ individual other than t£ e „! ^ ° f the s «sion and 
rejected thereafter receives el Vhose nomination was 
Hntra , c E s recess appointment. 

prohibits the conpensarion if 

»« S 2 ia * 

-d y in C0 ^rir?i r :i b a ab I 1 ? taE * 


RECESS appointments 

February 20, ] 98 Z 

Page 3 


»ad, thls iseu r"^ g " i££!: e : ««<•>-«> f,ii £ to 

refers *• ««■*. 
n 6 the pr *““ ““ion Of tho c“groos ” lns ° f the 

Irt%cle r " 3 ;' , '" 0 t v “=^“ ; ;’ « fouod rltltn tbe Co6itlt 

<rr“j/ ,t * r the .“« r 2J“ e ; \° «>• »« i.n 

**. the F would serve until ad j° uri “Ent sine die on^f^K 8 

Congress). the end of the 1st sT^io^f the' 

of a re.ce s s ? v a^ 1 a xti c n 1 - 1 e d ^ pertaining to the nece«=c- rv d 
General, 33 Op. At tv J “ an °Pinlon'o.f the Attr- * £tlOE 

nllir J ib n t 20 (192l >« -bich relied he:, -?; 

(182 3) j 12 ,Op. it tv r At .| crile y* General, 1 0 n Art, ; ' UpDI2 

=«*■' 

P«r lpheraUy 41 Op. eo'xiSM)”*.^*"* 

tk « v****- °* *««. tc 

T , , Cess appointment -authority 

The language used i n the c 

the tei-TTi r . " iriltes a recede tn. Aie Ic r 

” receES " as fellows: * The re P°rt interpreted 

T he period of time when rh^ c 

sitting in a'reeul-r h Senate is not 

the discharge of executive^ aord f^ nar y session for 

whl I 1 °v dUty ° f attendance- vhln • ° ns; wh en its members 
when, because of its absenrT S chaml >er is empty- 

“unxeation from the preside" ; “ Cani1 ^ receive com-’ 

° y in making appointments. ° r partlci P ate as a 

The opinion of the At*- 

S.US&ZS! 



RECESS APPOINTMENTS 
February 20, 1984 

Page 4 


Nor do I think an adjournment for' 5, 
or even 10 days can be said to constitute 
a recess intended by the Constitution. In 
the . very nature of things a line of demar- 
cation cannot be accurately drawn." Id. at SS 


JndicHrv Connittl q ” the »* tie Senate 

p » t£r r,Sp0rt t0 dafirie ,ha term recess. It is 

data eray "" e5:lets le “'“ ten and tnenty-eight 

ade^aj P ■“ Bay «««• ls tventy-sii and prolatly 

^ exercising the recess authority. 
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O Ml Mail Report 

^seruooes: {A) { S mi 

■Sxbj.et_^”” “?cera aboit the number j/ 

— — “^= 9 stoS r “SpSh^.^“ to ., 


(Q. 


ing its co^iluiwi 1 ?„ cs P able °f exercis- 
Veso?? Senting '" Q / S£m to 1 “y 0 that V1Eir,g 

circuinstance^sKv^neithi^th 1 ^^ 05 ^ 1011 ^ 16 

tor the appointee 
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Dear Mr. President: * 

»“« t ^. t : p S£S;nS fn e d eP to° nCern ^ the nomber of 
”!*‘ n 3 similar ,fppoi nt ^s SheJ the^I e L°“ *■? ref “in from 
exercising its constitution-! f nate ls ^ Q tty capable 
consenting to executive niS,T “ ° f advisl "9 and 

duly 20 , scarcely ^^hours^efi 5 a PP 01 ntiiients was made on 
following the July 4 and Damn r f the Sena te reconvened 
the- beginning of *„« s recess. it 

appointments were made fo i f' sixteen recess 
bodies. In my view, none of^he^ °5 differe ”t federal 
appointments were 'made in the h most re cent recess 

the m ? rS t0 Sllow for or>pointme^s C ™S? nCeS £ hat induced the 
the Recess of the Senate” As i nrt ^ S' tapper. ,dur inn 
opinions by At tor neve indicoteo _ m a lomr 

m the event of an e ‘ al# Presidential powers 

. determined Jy the aMT?r i ’ n, - I,t ° f the ingress are 
functions. L oveJturn^ 01 tne Sene *e to perforS 
Pochet -veto power' ^dur S" n^SjS 6 , o£ the ‘ presidential 
recess, the Court of add^?c ? It' tea con 9ressi onal 
Circuit in 1 = 74 observed that NtfSf ^strict of Colombia 
Congress with respect to inti --it ^ moaern Practice of 
neither... the hazards (of) Iona 1^°” T 3 oarnments creates 
uncertainty « At nc : ? 9 d .J ays (nor) public 

S ^ S K° n - l0n9 enou 9 h to prevent a the h fiff" 3te been ° ut . of 
which, in the public interest- of vacancies 

protracted period. ereSt ' not be left open for any 

Federal Lierv^Ilarr^vile^dmi ' 7 a f tba SegeI to the- 

the Nuclear Regulatorv r™™ • Ad 1 Lando N * Zech, j r _ , to 
National Council on the Humanit?e' S1X , Inembers of the 
appointments could and shou 21 ° ther recent 

constitutionally prescribed 6 followed the 

Supreme Court: manner. in the words of the 

The Appointments Clause conld r>r 
.. read as merely dealinq with ■ f COurse r be 

protocol in describing "Officers of the UniLd 
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Purpose' *■? a iess frivolous' - 
that any appointee exircisin^i ln, P° r t is 

- s: jrjr* 

he appointed in the manner pr 4 scr?h I ? U ; t ' tbeIe£ «e, 
hf ... article (ii); prescnbeo by s 2, cl. 2 , 

Over the course of thp i a nt ,, 

willingness to support these spl^f ' 6 h3S derr > 0 nstrated y its 
confirming the hull of the 

of rdSn t ? eyp “^ d °^^* e ^ e »e 1 fi«t Ind e |L" aS inter Pheted 

ur h^ihtra-session^recesses 6 ^! app ° ip t™In?f hlvf^* 

duration.. But the un^tPtJ ! f ’ sev eral weeks 

appointee will serious! » rXD ° na where the leek of ?n 
government. i rj<a ^Per the' operations of the 

The line- between what ! c -,-j , 

during which an appointiren” V " £ n0t an tended reces- 
a; neated by the^oorta f "^o^t ?<* been clefrly 

atter has emerged from histnri i thG d ? ctrin e on the 
opinions from the Justice Departmpnf rac tice and infreguent 
snoula be more carefully defined ?* doubt * that line 

future. ly Q efineo at some point in the 

The occesion for making a reep^ 

questioned on practical s l PP ° lntment can be 
Both grounds are involved wh! 1 C Constl tutional grounds 
to e va<3e the proper ! «ie o? is ma^ 

controversy surrounding B nominee. * ° r t0 avoid 

Marth^Seger^whos^nomina tio^is tfle appointI " e "t of Dr. 

that controls the th * in.i«t£«on 

regulating the nation'! f l^u^SL* V ^ y ^ 4 
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recess appointment to the Rns^ ^ 

Reserve System, Dr. Seder's' nomi J Governors of the Federal 
a month earlier on June 2 19 ??' Was sent forward only 

Housing and Urban Affairs 'commit h ? ? enate Banking, Y 

parings and favorably heid four days of 
Tne Senate then recessed for f r non,inati °n on June 28 
appointment was made the.-f olloJ^g^d^. daYS * The rece ^ 

appointmen^ 0 on°that^basis eaS mh S that ju ? tlf y Dr. Seger's 
governors on the Federal Rp/ here 5re six " v otber sittincr 
not required at the July ®° ard - «« presence Sas 

meeting to make a quorum or to dph^" Ma ^ et Committee 
doubts regarding her qualifj??4 bate pollc y* " Because of 
•jas highly controversial. Ml ""the 5 ]! ° r ' Seger 's nomination 
members opposed her nominal on ? Democratic Committee 
•'would oppose her nomination on the ff Veral indicated they 
•appointment .sidesteps, a full n ? f • fl ? or * A recess Y 
oontrovarsies in a. manner Sat does^o? ° f such 

appo.nt.ents .to ~t.be 

■Becau.se .a recess appointee r ~r k 
• oafferinq-tnominatiun by ^ by a subsequent. 

Senate, • there is a real dance- ^-.? n + h ° r - X ® jected h Y the 

oppoMrtee could -be^underminedMv his ?? f de P e ^ce of the 
lln S i . 3ust this Kind of objection JL? r her recess status, 
recent recess appointment to -h? « h f fc haS been raised to a 
commission.' According to dtp?? NUClear Regulatory 
and critics of the ??.? • 1 eports ' "...both offici-l* 

appointment ... saying the^or- ■’ ??? St ? Y guesti °netf the 
credible if its members were c-n-i??L S rullnp would be more 
appointment to the Nuclear Rec - ; -- r:i ' ed nor mally. " The 

all the more questionable bSus'^S Ccir ‘ raissi ° a is render e* 
jurisdiction was not even ai??? committee of 

bearings on the nominee opportunity to hold 

ta tz UEe of 

appointment be made tn ' d ge that no recess 

function of the Senate, c °"=f i ‘ utiona^ 

appointments be limited t- n f? d ' 2 urge thafc recess 
reason of a protracted recess rc ™“a D ce E when the Senate, tv ' 

recess, is incapable of confirming a‘ 
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U.S. Department of Justice 
Office of Legal Counsel 



lt%'- 


Office of the Washington, D.C. 20530 

Assistant Attorney General 


MEMORANDUM FOR FRED F. FIELDING 
Counsel to the President 

Re : Recess Appointments Issues 

This is in response to your memorandum of September 27, 

1982 regarding the recess appointments issues. That memorandum's 
appendix, entitled "Legal Issues re: Recess Appointments," 

addresses a number of questions which may arise with respect 
to appointments during the current Senate recess. The current 
recess is an intrasession recess of the 2d Session of the 97th 
Congress of almost two months' duration. The Senate adjourned 
on October 2, 1982 to a date certain, November 29, 1982. See 
H. Con. Res. 421, 128 Cong. Rec. S13410, and 128 Cong. Rec. 

D1325 (daily ed. Oct. 1, 1982). You have asked us to (a) 
confirm that there have been no developments that would call 
into question the validity of the (Acting) Attorney General's 
1960 opinion on recess appointments (41 Op. A. G . 463), and (b) 
advise whether we see any problem with the appendix’s summary 
of the pertinent legal rules governing the exercise of recess 
appointment authority under Art. II, § 2, cl. 3 of the Constitution, 
and of the effects of the provisions of 5 U.S.C. § 5503, setting 
limits on the circumstances under which recess appointees may 
be paid. 

With respect to your second question, we believe that 
the legal summary contained in the appendix to your memorandum, 
in general, correctly states the applicable legal principles. 

As you note, the key provisions governing recess appointments 
are Art. II, § 2, cl. 3 of the Constitution 1/ and 5 U.S.C. 


1/ Article II, § 2, cl. 3 provides: 

"The President shall have Power to fill 
up all Vacancies that may happen during 
the Recess of the Senate, by granting 
Commissions which shall expire at the 
End of their next Session." 


§ 5503 (1976). 2 / It has long been established that Art. II, 

§ 2, cl. 3 gives the President the power to fill vacancies 


2/ Section 5503(a) prohibits paying the salary of a recess 
appointee to an office required by law to be filled by and with 
the advice and consent of the Senate, where the vacancy in the 
office existed while the Senate was still in session, unless 
one of three conditions is met: 

(1) the vacancy arose within 30 days 
before the end of the session of the 
Senate ; 

(2) at the end of the session, a nomina- 
tion for the office, other than the 
nomination of an individual appointed 
during the preceding recess of the Senate, 
was pending before the Senate for its 
advice and consent; or 

(3) a nomination for the office was rejected 
by the Senate within 30 days before the 

end of the session and an individual other 
than the one whose nomination was rejected 
thereafter receives a recess appointment. 

Section 5503(b) requires a nomination to fill the office of 
a recess appointee who has been paid under one of these three 
exceptions to be submitted to the Senate within 40 days after 
the beginning of its next session. 

Present 5 U.S.C. § 5503 is the 1966 codification of former 
5 U.S.C. § 56, 54 Stat. 751 (1940). See P. L. 89-554, 80 Stat. 
475 (1966). The Senate and House Reports both state simply 
that " [s] tandard changes are made to conform with the definitions 
applicable and the style of this title as outlined in the 
preface to the report.” H. Rept. No. 901, 89th Cong., 1st 
Sess. 85 (1965); S. Rept. No. 1380, 89th Cong., 2d Session 105 
(1966). Thus, any changes in wording since the times of the 
1960 Attorney General Opinion and the post-1940 Comptroller 
General’s opinions would appear to have been made without any 
intention to make substantive changes. 
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by recess appointments both when the vacancies occur during 
the recess and when they existed prior to the recess but 
had not been filled, either because a nomination had not been 
made or because a nominee had not been confirmed prior to 
the adjournment. 41 Op. A.G. at 465. However, as you note, 

§ 5503(a) prohibits payment of recess appointees if the vacancies 
to which they are appointed existed while the Senate was in 
session, unless one of three conditions contained in that 
subsection is satisfied. 

We agree that: 

(1) Recess appointments may be made during extended intra- 
session recesses of the Senate, like the present recess of well 
over 30 days duration, and such appointees may be paid under 

§ 5503 where that section's conditions are satisfied. See 41 
Op. A.G. at 466-67, and the authorities cited therein. In this 
connection, it is perhaps worth repeating a point made in the 
1960 Attorney General's opinion. 41 Op. A.G. at 472 n.13. The 
Comptroller General has interpreted § 5503(a)(2) as prohibiting 
payment only where the person receiving the recess appointment 
was already serving under a prior recess appointment. 52 Comp. 

Gen. 556, 557 (1973); 36 Comp. Gen. 444 (1956). Thus, if 
someone other than a prior recess appointee whose nomination 
was pending at the time of adjournment is appointed, § 5503(a)(2) 
does not bar payment. 

(2) The prevailing view is that the language "next Session" 

in Art. II, § 2, cl. 3 refers to the session following the 
adjournment sine die of the current one. Thus, a recess appoint- 
ment made during an intrasession recess expires upon the adjournment 
sine die of the session of Congress which follows the adjournment 

sine die of the session during which the intrasession recess 

occurs. It follows that, at least in the absence of a special 
session, recess appointments made during the current recess (or 
prior recesses of the current Session) would expire when the 

1st Session of the 98th Congress adjourned sine die . 41 Op-; 

A.G. at 465. The Comptroller General has ruled that recess 
appointees may be paid consistently with § 5503 for the same 
period. 28 Comp. Gen. 30 (1948). 

(3) In the event the 97th Congress were recalled for a 

special session after the adjournment sine die of its 2nd 

Session, an unsettled question might arise whether appointments 
made during the present election recess would expire at the 
end of the special session, or at the end of the 1st Session 

of the 98th Congress, i . e . , whether the "next Session" under 
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Art. II, § 2, cl. 3 was the special session or the 1st 
Session of the 98th Congress. A parallel unsettled question 
might arise with respect to their pay under § 5503(a). We 
agree that a special session should probably be viewed as 
the "next Session" for purposes both of the constitutional 
provision and § 5503(a). 

(4) Section 5503(b) requires the submission of a nomination 
to Congress for any post filled by a recess appointment covered 
by § 5503(a) "not later than 40 days after the beginning of 
the next session of Congress." The effect of a violation of 
§ 5503(b) is to terminate the pay of the recess appointee. 

52 Comp. Gen. at 557-58. It remains unsettled whether the 
language "next session" in § 5503(b) refers to a post-recess 
reconvening of the same Congress, or to the beginning of the 
session of Congress which succeeds the adjournment sine die 
of the current one. We agree that the safer course is to 
adhere to the advice of the 1960 Attorney General Opinion and 
submit nominations of recess appointees to the Senate when it 
reconvenes after its intrasession election recess. See 41 Op. 

A.G. at 477. 3/ We believe this is the safer course even 

though the post-recess session of the Senate is likely to last 
less than 40 days, and it might plausibly be argued that compliance 
with § 5503(b) is unnecessary where the Senate adjourns before 
the President is required to submit a nomination. If a nomination 
is submitted, no question can arise whether the recess appointee 
is entitled to be paid under § 5503(b). If § 5503(b) is violated, 
of course, a recess appointee may continue to serve, but cannot 
be paid after the 40th day following the beginning of the next 
session until he is nominated and confirmed by the Senate, 
though his right to pay would relate back to the 41st day if he 
were so nominated and confirmed. 52 Comp. Gen. at 558. As 
noted in the 1960 Opinion, 41 Op. A.G. at 478-479, the Comptrol- 
ler General has interpreted § 5503(a)(2) as not terminating 
the pay of such subsequently-nominated recess appointees prior 
to the time they would otherwise have terminated. 28 Comp. Gen. 

121 (1948). _I , § 5503 (b)(2) will not operate to terminate 
the pay of recess appointees when the Senate next adjourns 
after reconvening on November 29 as a result of submitting 
their nominations. 


3/ The 1960 Attorney General's Opinion recommends the submission 
of nominations for those who received recess appointments to 
vacancies which opened after the adjournment of the Senate, 
even though § 5503 does not cover those appointments. 41 Op. 

A.G. at 478 n.25. 
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(5) Since the Senate adjourned to a date certain and not 
sine die, existing recess appointments made prior to the current 
recess will continue to be valid through the current recess. 

The adjournment sine die of the 97th Congress after it reconvenes 
on November 29, 1982 will terminate those existing recess 
appointments which were made prior to the beginning of the 2d 
Session of the 97th Congress. 

(6) When the Senate reconvenes on November 29, 1982, 
questions may arise with respect to resubmission of the nomina- 
tions of persons holding recess appointments. We agree that 
the better course is to submit the nominations of prior as well 
as current recess appointees after the Senate reconvenes in 
November unless there has been unanimous consent to suspend 
Standing Rule XXX1(6) of the Senate with respect to their 
nominations. Standing Rule XXX1(6) provides: 


"Nominations neither confirmed nor 
rejected during the session at which they 
are made shall not be acted upon at any 
succeeding session without being again 
made to the Senate by the President; and 
if the Senate shall adjourn or take a 
recess for more than thirty days, all 
nominations pending and not finally 
acted upon at the time of taking such 
adjournment or recess shall be returned 
by the Secretary to the President, and 
shall not again be considered unless they 
shall again be made to the Senate by the 
President." 4/ 

Our search of the Congressional Record indicates that there was 
unanimous consent to suspend the operation of that Rule with 


4/ Senate Manual 1981, at pp. 58-59 (Senate Doc. No. 97-1). 
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respect to all but eight pending nominations. 5/ Resubmission of 
the one recess nomination would avoid the risk that § 5503(b) 
might be interpreted to terminate his pay. Section 5503(a)(2) 
has been interpreted as not risking premature termination of 
the pay of recess appointees as a result of such submissions. 

See paragraph (5) su pra and 41 Op. A.G. at 478-79, citing 28 
Comp. Gen. 121 (1948). 

With respect to your first question, we agree that there 
have been no developments which call into question the validity 
of the pertinent conclusions in the 1960 Opinion of Acting 
Attorney General Walsh. As your memorandum notes, the two 
intervening reported cases involving recess appointments are 
not inconsistent with either the 1960 Opinion or your appendix's 
summary. 6/ Also, two recent cases challenging recess appointments 


5/ 128 Cong. Rec. S13269 (daily ed. Oct. 1, 1982). Those eight 

nominations were: 

Harvey J. Staszewski, Jr., to be a member of 
the U.S. Metric Board; Fredetic V. Malek, to 
be Governor, U.S. Postal Service; John Van 
de Water, to be Chairman of the NLRB; Wendy 
Borcherdt, to be Deputy Undersecretary for Inter- 
governmental and Interagency Affairs, Department 
of Education; and Robert A. Destro, Constantine 
Nicholas Dombalis, and Guadalupe Quintanilla, 
to be Members of the Commission on Civil Rights. 

Only Mr. Van de Water was a recess appointment. 17 Weekly Comp. 
Pres. Doc. 883 (August 13, 1981). 

6/ United States v. Allocco , 305 F.2d 704 (2d Cir 1962); 

Staebler v. Carter , 464 F. Supp. 585 (D.D.C. 1979). 

In the Staebler case, the District Court rejected a challenge 
to the recess appointment of his successor by a holdover member 
of the Federal Election Commission. The Court stated, inter alia : 

There is nothing to suggest that the Recess 
Appointments Clause was designed as some 


{ Continued ) 
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made by President Reagan do not cast any doubt on the conclusions 
of your summary. 7/ 


6/ (Continued from p. 6) 

sort of extraordinary and lesser method 
of appointment, to be used only in cases of 
extreme necessity. 

. . . There is no justification for implying 
additional restrictions not supported by the 
constitutional language. 

Recess appointments have traditionally 
not been made only in exceptional circumstances, 
but whenever Congress was not in session .... 

464 F. Supp. at 597. 

In Allocco , the criminal defendant unsuccessfully 
challenged the recess appointment of his trial judge. The 
Second Circuit held that President Eisenhower had authority 
under the Recess Appointments Clause to fill the district 
court vacancy which occurred two days before the Congress 
adjourned sine die on August 2, 1955. The Court rejected 
the argument that the Recess Appointments Clause covers 
only vacancies which open during a recess. 305 F.2d at 709-15. 

7/ Bowers v. Moffet, Civil Action No. 82-0195 (D.D.C. 1982), 
was dismissed voluntarily without opinion after Judge Hart 
indicated that he intended to dismiss the case. It involved, 
inter alia , a challenge to President Reagan's recess appointment 
of Kenneth E. Moffet to be Federal Mediation and Conciliation 
Service Director on January 11, 1982 during the intersession 
recess of the 97th Congress, 

. McCalpin v. Dana , No. 82-0542 (D.D.C. 1982), which was 
decided on cross motions for summary judgment in the District 
Court on October 5, 1982, involved a challenge to President 
Reagan's appointments of seven Members of the Board of the 
Legal Services Corporation, also during the intersession recess 
of the 97th Congress in December and January of 1981. Although 

(Continued ) 
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We also do not believe that the two recent pocket veto 
cases cast any doubt on our conclusions. These two cases, 
Kennedy v. Sampson , 511 F . 2d 430 (D.C. Cir. 1974) , and 


7/ (Continued from p, 7) 

the President nominated nine of the appointees after the Senate 
convened for the 2d Session, none of them has been confirmed. 

The Legal Services Corporation Act provides for appointment of 
the Board members by the President with the advice and consent 
of the Senate. However, the Act contains no express provision 
for recess appointments, and also provides that the Board 
members are not Officers of the United States. The Court 
concluded that the legislative history of the "Act reflects 
Congress’ intent that the President should have no restraint 
imposed upon his power to make recess appointments to the LSC 
Board of Directors." Neither the statute's declaration that the 
LSC Board members are not Officers of the United States nor 
congressional concern with the Board's political independence 
suggests a contrary conclusion: 

"The ability to make recess appointments is 
a very important tool in ensuring that there 
is a minimum of disruption in governmental 
operations due to vacancies in office, . . . 

and there is no reason to believe that the 
President's recess appointment power is less 
important than the Senate's power to subject 
nominees to the confirmation process. In fact, 
the presence of both powers in the Constitution 
demonstrates that the Framers of the Constitution 
concluded that these powers should coexist. The 
system of checks and balances crafted by the Framers 
remains binding and strongly supports the retention 
of the President's power to make recess appointments." 

The Court went on to say that had such a restraint on the 
President's recess appointments power been intended it would 
have been of doubtful constitutionality under the functional 
analysis of Buckley v. Valeo , 424 U.S. 1, 124-43 (1976) (per 

curiam) . 
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Kennedy v. Jones, 412 F. Sapp. 353 (D.D.C. 1976), 8/ even if 
we agreed with the legal conclusions contained in them, which 
we do not, 9/ would not call into question the conclusion in 
the 1960 Attorney General's opinion with respect to recess 
appointments. While the Pocket Veto and Recess Appointments 
Clauses deal with similar situations, that is, the President's 
powers while Congress or the Senate is not in session, their 
language, effects and purposes are by no means identical. 

First, the language of the two clauses differs significantly. 

The Pocket Veto Clause speaks of an adjournment of the Congress 
which prevents the return of a bill; the Recess Appointments 
Clause speaks of filling all vacancies during a recess of the 
Senate. Had the two clauses been intended to cover the same 
situation, it is reasonable to assume that they would have been 
worded more similarly. Even if "recess" and "adjournment" 
do not have clearly distinguishable meanings in the Constitution, 
an adjournment which prevents the return of a bill appears to 
be addressed to a different situation than is "a recess." 

Second, the effects of a pocket veto and of a recess appointment 


8/ Kennedy v. Sampson stated broadly that the Pocket Veto Clause 
of Article I, § 7, cl. 2 of the Constitution does not apply to 
intrasession adjournments; however, the case involved a pocket 
veto made during an intrasession adjournment of only six days' 
duration. In Kennedy v. Jones the government entered into a 
consent judgment for the plaintiff in a case challenging the 
validity of two pocket vetoes: one, an intersession pocket 
veto; the other an intrasession pocket veto during an election 
recess of 31 days. President Ford, at the time judgment was 
entered in the Kennedy v. Jones case, announced publicly he 
would not invoke his pocket veto powers during intrasession 
or intersession recesses where the originating House of Congress 
had specifically authorized an officer or other agent to receive 
return vetoes during such periods. Department of Justice Press 
Release, April 13, 1976. President Reagan has not made any 
similar announcement. 

9/ Lifetime Communities, Inc. is seeking to litigate the 
validity of President Reagan's intersession pocket veto of 
H.R. 4353 on rehearing in its New York bankruptcy proceeding 
now pending before the Second Circuit, No. 82-5505. Appellee, 

The Administrative Office of the U.S. Courts, represented 
by the Civil Division of the Department of Justice, filed a 
response on September 27, 1982 agreeing that the newly-raised 
pocket veto issue should be reheard on the merits by the panel. 
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are different. Legislation which is pocket vetoed can be 
revived only by resuming the legislative process from the 
beginning. A recess appointment, on the other hand, results 
only in the temporary filling of a position for a period prescribed 
by the Clause itself. Finally, the purposes of the clauses are 
different. The Pocket Veto Clause ensures that the President 
will not be deprived of his constitutional power to veto a bill 
by reason of an adjournment of Congress. The Recess Appointments 
Clause enables the President to fill vacancies which exist 
while the Senate is unable to give its advice and consent 
because it is in recess. In light of the different wording, 
effects, and purposes of the two clauses, we do not believe the 
pocket veto cases should be read as having any significant 
bearing on the proper interpretation of the Recess Appointments 
Clause. 



Assistant Attorney General 
Office of Legal Counsel 


. cc: Edward C. Schmults 

Deputy Attorney General 
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Assistant Attorney General 

2 5 OCT 1932* 

MEMORANDUM FOR FRED F. FIELDING 
Counsel to the President 

Re: Recess Appointments Issues 

This is in response to your memorandum of September 27, 

1982 regarding the recess appointments issues. That memorandum’s 
appendix, entitled "Legal Issues re: Recess Appointments," 

addresses a number of questions which may arise with respect 
to appointments during the current Senate recess. The current 
recess is an intrasession recess of the 2d Session of the 97th 
Congress of almost two months' duration. The Senate adjourned 
on October 2, 1982 to a date certain, November 29, 1982. See 
H. Con. Res. 421, 128 Cong. Rec. S13410, and 128 Cong. Rec. 

D1325 (daily ed. Oct. 1, 1982). You have asked us to (a) 
confirm that there have been no developments that would call 
into question the validity of the (Acting) Attorney General's 
1960 opinion on recess appointments (41 Op. A.G. 463), and (b) 
advise whether we see any problem with the appendix's summary 
of the pertinent legal rules governing the exercise of recess 
appointment authority under Art. II, § 2, cl. 3 of the Constitution, 
and of the effects of the provisions of 5 U.S.C. § 5503, setting 
limits on the circumstances under which recess appointees may 
be paid. 

With respect to your second question, we believe that 
the legal summary contained in the appendix to your memorandum, 
in general, correctly states the applicable legal principles. 

As you note, the key provisions governing recess appointments 
are Art. II, § 2, cl. 3 of the Constitution 1/ and 5 U.S.C. 


1/ Article II, § 2, cl. 3 provides: 

"The President shall have Power to fill 
up all Vacancies that may happen during 
the Recess of the Senate, by granting 
Commissions which shall expire at the 
End of their next Session." 


4 


§ 5503 (1976). 2/ It has long been established that Art. II/ 

§ 2 , cl. 3 gives the President the power to fill vacancies 


2/ Section 5503(a) prohibits paying the salary of a recess. .. 
appointee to an office required by law to be filled by and with 
the advice and consent of the Senate , where the vacancy in the 
office existed while the Senate was still in session, unless 
one of three conditions is met: 

(1) the vacancy arose within 30 days 
before the end of the session of the 
Senate; 

(2) at the end of the session, a nomina- 
tion for the office, other than the 
nomination of an individual appointed 
during the preceding recess of the Senate, 
was pending before the Senate for its 
advice and consent; or 

(3) a nomination for the office was rejected 
by the Senate within 30. days before the 

end of the- session and an individual other 
than the one whose nomination was rejected 
thereafter receives a recess appointment. 

Section 5503(b) requires a nomination to fill the office of 
a recess appointee who has been paid under one of these three 
exceptions to be submitted to the Senate within 40 days after 
the beginning of its next session. 

Present 5 U.S.C. § 5503 is the 1966 codification of former 
5 U.S.C. § 56, 54 Stat. 751 (1940). See P. L. 89-554, 80 Stat. 
475 (1966). The Senate and House Reports both state simply 
that " [s] tandard changes are made to conform with the definitions 
applicable and the style of this title as outlined in the 
preface to the report." H. Rept. No. 901, 89th Cong., 1st 
Sess. 85 (1965); S. Rept. No. 1380, 89th Cong., 2d Session 105 
(1966). Thus, any changes in wording since the times of the 
I960' Attorney General Opinion and the post-1940 Comptroller 
General's opinions would appear to have been made without any 
intention to make substantive changes. 
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by recess appointments both when the vacancies occur during ' 
the recess and when they existed prior to the recess but 
had not been filled, either because a nomination had not been-' - ' 
made or because a nominee had not been confirmed prior to 
the adjournment. 41 Op. A.G. at 465. However, as you*note, 

§ 5503(a) prohibits payment of recess appointees if the vacancies 
to which they are appointed existed while the Senate was in’ 
session, unless one of three conditions contained in that 
subsection is satisfied. 

We agree that: 

(1) Recess appointments may be made during extended intra- 
session recesses of the Senate, like the present recess of well 
over 30 days duration, and such appointees may be paid under 

§ 5503 where that section's conditions are satisfied. See 41 
Op. A.G. at 466-67, and the .authorities cited therein, “in this 
connection, it is perhaps worth repeating a point made in the 
1960 Attorney General's opinion. 41 Op. A.G. at 472 n.13. The 
Comptroller General has interpreted § 5503(a)(2) as prohibiting 
payment only where the person receiving the recess appointment 
was already serving under a prior recess appointment. 52 Comp. 

Gen. 556, 557 (1973); 36 Comp. Gen. 444 (1956). Thus, if 
someone .other than a prior recess appointee whose nomination 
was pending at the time of adjournment is appointed, § 5503(a)(2) 
does not bar payment. 

(2) The prevailing view is that the language "next Session" 

in Art. II, § 2, cl. 3 refers to the session following the 
adjournment sine die of the current one. Thus, a recess appoint- 
ment made during an intrasession recess expires upon the adjournment. 
sine die of the session of Congress which follows the adjournment 

sine die of the session during which the intrasession recess 

occurs. It follows that, at least in the absence of a special 
session, recess appointments made during the current recess (or 
prior recesses of the current Session) would expire when the 

1st Session of the 98th Congress adjourned sine die . 41 Op. 

A'.G. at 465. The Comptroller General has ruled that recess 
appointees may be paid consistently with § 5503 for the same 
period. 28 Comp. Gen. 30 (1948). 

(3) In the event the 97th Congress were recalled for a 

special session after the adjournment sine die of its 2nd 

Session, an unsettled question might arise whether appointments 
made during the present election recess would expire at the 
end of the special session, or at the end of the 1st Session 

of the 98th Congress, i.e. , whether the "next Session" under 


% 


Art. Hr § 2, cl. 3 was the special session or the 1st 
Session of the 98th Congress. A parallel unsettled question 
might arise with respect to their pay under § 5503(a).- We 
agree that a special session should probably be viewed as 
the "next Session" for purposes both of the constitutional 
provision and § 5503(a). 

(4) Section 5503(b) requires the submission of a nomination 
to Congress for any post filled by a recess appointment covered 
by § 5503(a) "not later than 40 days after the beginning of 
the next session of Congress." The effect of a violation of 
§ 5503(b) is to terminate the pay of the recess appointee. 

52 Comp. Gen. at 557-58. It remains unsettled whether the 
language "next session" in § 5503(b) refers to a post-recess 
reconvening of the same Congress, or to the beginning of the 
session of Congress which succeeds the adjournment sine die 
of the current one. We agree that the safer course is to 
adhere to the advice of the 1960 Attorney General Opinion and 
submit nominations of recess appointees to the Senate when it 
reconvenes after its intrasession election recess. See 41 Op. 

A.G. at 477. 3/ We believe this is the safer course even 

though the post-recess session of the Senate is likely to last 
less than 40 days, and it might plausibly be argued that compliance 
with § 5503(b) is unnecessary where the Senate adjourns before 
the President is required to submit a nomination. If a nomination 
is submitted, no question can arise whether the recess appointee 
is entitled to be paid under § 5503(b). If § 5503(b) is violated, 
of course, a recess appointee may continue to serve, but cannot 
be paid after the 40th day following the beginning of the next 
session until he is nominated and confirmed by the Senate, 
though his right to pay would relate back to the 41st day if he 
were so nominated and confirmed. 52 Comp. Gen. at 558. As 
noted in the 1960 Opinion, 41 Op. A.G. at 47.8-479, the Comptrol- 
ler General has interpreted § 5503(a)(2) as not terminating 
the pay of such subsequently-nominated recess appointees prior 
to the time they would otherwise have terminated. 28 Comp. Gen. 

121 (1948). jC. e^. , § 5503 (b)(2) will not operate to terminate 
the pay of recess appointees when the Senate next adjourns 
after reconvening on November 29 as a result of submitting 
their nominations. 


3/ The 1960 Attorney General’s Opinion recommends the submission 
of nominations for those who received recess appointments to 
vacancies which opened after the adjournment of the Senate, 
even though § 5503 does not cover those appointments. 41 Op. 

A.G. at 478 n.25. 


4 


(5) Since the Senate adjourned to a date certain and not. 
sine die y existing recess appointments made prior to the current 
recess will continue to be valid through the current recess. 

The adjournment sine die of the 97th Congress after it reconvenes 
on November 29 , 1982 will terminate those existing recess 
appointments which were made prior to the beginning of the 2‘d 
Session of the 97th Congress. 

(6) When the Senate reconvenes on November 29, 1982, 
questions may arise with respect to resubmission of the nomina- 
tions of persons holding recess appointments. We agree that 
the better course is to submit the nominations of prior as well 
as current recess appointees after the Senate reconvenes in 
November unless there has been unanimous consent to suspend 
Standing Rule XXXI (6) of the Senate with respect to their 
nominations. Standing Rule XXX1(6) provides: 


"Nominations neither confirmed nor 
rejected during the session at which they 
are made shall not be acted upon at any 
succeeding session without being again 
made to the Senate by the President; and 
if the Senate shall adjourn or take a 
recess for more than thirty days, all 
nominations pending and not finally 
acted upon at the time of taking such 
adjournment or recess shall be returned 
by the Secretary to the President, and 
shall not again be considered unless they 
shall again be made to the Senate by the 
President." 4/ 

Our search of the Congressional Record indicates that there was 
unanimous consent to suspend the operation of that Rule with 


4/ Senate Manual 1981, at pp. 58-59 (Senate Doc. No. 97-1). 
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respect to all but eight pending nominations. 5/ Resubmission of 
the one recess nomination would avoid the risk that § 5503(b) 
might be interpreted to terminate his pay. Section 5503 (a) (2:) 
has been interpreted as not risking premature termination of 
the pay of recess appointees as a result of such submissions. 

See paragraph (5) supra and 41 Op. A.G. at 478-79, citin g 28 
Comp. Gen. 121 (1948). 

With respect to your first question, we agree that there 
have been no developments which call into question the validity 
of the pertinent conclusions in the 1960 Opinion of Acting 
Attorney General Walsh. As your memorandum notes, the two 
intervening reported cases involving recess appointments are 
not inconsistent with either the 1960 Opinion or your appendix's 
summary. 6/ Also, two recent cases challenging recess appointments 


5/ 128 Cong. Rec. S13269 (daily ed. Oct. 1, 1982). Those eight 

nominations were: 

Harvey J. Staszewski, Jr., to be a member of 
the U.S. Metric Board? Frederic V. Malek, to 
be Governor, U.S. Postal Service? John Van 
de Water, to be Chairman of the NLRB? Wendy 
Borcherdt,' to be Deputy Undersecretary for Inter- 
governmental and Interagency Affairs, Department 
of Education? and Robert A. Destro, Constantine 
Nicholas Dombalis, and Guadalupe Quintanilla, 
to be Members of the Commission on Civil Rights. 

Only Mr. Van de Water was a recess appointment. 17 Weekly Comp. 
Pres. Doc. 883 (August 13, 1981). 

6/ United States v. Allocco, 305 F.2d 704 (2d Cir 1962)? 

Staebler v. Carter , 464 F. Supp. 585 (D.D.C. 1979). 

In the Staebler case, the District Court rejected a challenge 
to the recess appointment of his successor by a holdover member 
of the Federal Election Commission. The Court stated, inter alia : 

^There is nothing to suggest that the Recess 
• Appointments Clause was designed as some 


(Continued) 


made by President Reagan do not cast any doubt on the conclusions 
of your summary. 7/ 


6/ (Continued from p. 6) 

sort of extraordinary and lesser method 
of appointment, to be used only in cases of 
extreme necessity. 

. . . There is no justification for implying 
additional restrictions not supported by the 
constitutional language. 

Recess appointments have traditionally 
not been made only in exceptional circumstances, 
but whenever Congress was not in session . . . . f> 

464 F. Supp. at 597. 

In Allocco , the criminal defendant unsuccessfully 
challenged the recess appointment of his trial judge. The 
Second Circuit held that President Eisenhower had authority 
under the Recess Appointments Clause to fill the district 
court vacancy which occurred two days before the Congress 
adjourned sine die on August 2,"’ 1955. The Court rejected 
the argument that the Recess Appointments Clause covers 
only vacancies which open during a recess. 305 F.2d at 709-15. 

7/ Bowers v. Mof fet , Civil Action No. 82-0195 (D.D.C. 1982), 
was dismissed voluntarily without opinion after Judge Hart 
indicated that he intended to dismiss the case. It involved, 

• inter alia , a challenge to President Reagan’s recess appointment 
of Kenneth E. Mof fet to be Federal Mediation and Conciliation 
Service Director on January 11, 1982 during the intersession 
recess of the 97th Congress. 

McCalpin v. Dana, No. 82-0542 (D.D.C. 1982), which was 
decided on cross motions for summary judgment in the District ‘ 
Court on October 5, 1982, involved a challenge to President 
Reagan's appointments of seven Members of the Board of the 
Legal Services Corporation, also during the intersession recess' 
. of the 97th Congress in December and January of 1981. Although 


(Continued) 


We also do not believe that the two recent pocket veto 
cases cast any doubt on our conclusions. These two cases, 
Kennedy v. Sampson , 511 F.2d 430 (D.C. Cir. 1974), and 


1 / (Continued from p. 7) 

the President nominated nine of the appointees after the Senate 
convened for the 2d Session, none of them has been confirmed. 
The Legal Services Corporation Act provides for appointment of 
the Board members by the President with the advice and consent 
of the Senate. However, the Act contains no express provision 
for recess appointments, and also provides that the Board 
members are not Officers of the United States. The Court 
concluded that the legislative history of the "Act reflects 
Congress* intent that the President should have no restraint 
imposed upon his- power to make recess appointments to the LSC 
Board of Directors." Neither the statute's declaration that the 
LSC Board members are not Officers of the United States nor 
congressional concern with the Board’s political independence 
suggests a contrary conclusion: 

"The ability to make recess appointments is 
a very important tool in ensuring that there 
is a minimum of disruption in governmental 
operations due to vacancies in office, . . . 
and^there is no reason to believe that the 
President's recess appointment power is less 
important than the Senate's power to subject 
nominees to the confirmation process. In fact, 
the presence of both powers in the Constitution 
demonstrates that the Framers of the Constitution 
concluded that these powers should coexist. 0 The 
system of checks and balances crafted by the Framers 
remains binding and strongly supports the retention 
of the President's power to make recess appointments. 

The Court went on to say that had such a restraint on the 
President's recess appointments power been intended it would 
have been of doubtful constitutionality under the functional 
analysis of Buckley v. Valeo , 424 U.S. 1, 124-43 (1976) (per 
curiam) . 


Kennedy v. Jones, 412 F. Supp. 353 (D.D.C. 1976), 8/ even if 
we agreed with the legal conclusions contained in them, which 
we do not, 9/ would not call into question the conclusion in - 
the 1960 Attorney General's opinion with respect to recess 
appointments. While the Pocket Veto and Recess Appointments 
Clauses deal with similar situations, that is, the President's 
powers while Congress or the Senate is not in session,, their 
language, effects and purposes are by no means identical. 

First, the language of the two clauses differs significantly-. 

The Pocket Veto Clause speaks of an adjournment of the Congress 
which prevents the return of a bill; the Recess Appointments 
Clause speaks of filling all vacancies during a recess of the 
Senate. Had the two clauses been intended to cover the same 
situation, it is reasonable to assume that they would have been 
worded more similarly. Even if "recess" and "adjournment” 
do not have clearly distinguishable meanings in the Constitution, 
an adjournment which prevents the .return of a bill appears to 
be addressed to a different situation than is "a recess." 

Second, the effects of a pocket veto and of a recess appointment 


8/ Kennedy v. Sampson stated broadly that the Pocket Veto Clause 
of Article I , § 7, cl. 2 of the Constitution does not apply to 
intrasession adjournments; however, the case involved a pocket 
veto made during an intrasession adjournment of only six days' 
duration. In Kennedy v. Jones the government entered into a 
consent judgment for the plaintiff in a case challenging the 
validity of two pocket vetoes: one, an intersession pocket 
veto; the other an "intrasession pocket veto during an election 
recess of 31 days. President Ford, at the time judgment was 
entered in the Kennedy v. Jones case, announced publicly he 
would not invoke his pocket veto powers during intrasession 
or intersession recesses where the originating House of Congress 
had specifically authorized an officer or other agent to receive 
return vetoes during such periods. Department of Justice Press 
Release, April 13, 1976. President Reagan has not made any 
similar announcement. 

9/ Lifetime Communities, Inc. is seeking to litigate the 
validity of President Reagan's intersession pocket veto of 
H.R. 4353 on rehearing in its New York bankruptcy proceeding 
now pending before the Second Circuit, No. 82-5505. Appellee, 
The Administrative Office of the U.S. Courts, represented 
by the Civil Division of the Department of Justice, filed a 
response on September 27, 1982 agreeing that the newly-raised 
pocket veto issue should be reheard on the merits by the panel. 


% 


are different. Legislation which is pocket vetoed can be 
revived only by resuming the legislative process from the 
beginning. A recess appointment, on the other hand, results 
only in the temporary filling of a position for a period prescribed 
by the Clause itself. Finally, the purposes of the clauses are 
different. The Pocket Veto Clause ensures that the President, 
will not be deprived of his constitutional power to veto a bill 
by reason of an adjournment of Congress. The Recess Appointments 
Clause enables the President to fill vacancies 'which exist 
while the Senate is unable to give its advice and consent 
because it is in recess. In light of the different wording, 
effects, and purposes of the two clauses, we do not believe the 
pocket veto cases should be read as having any significant 
bearing on the proper interpretation of the Recess Appointments 
Clause. 


Assistant Attorney General 
Office of Legal Counsel 



cc: 


Edward C. Schmults 
Deputy Attorney General 
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TH E WH ITE HOUSE 


WASHINGTON 


December 22, 1982 


MEMORANDUM FOR EDWIN MEESE, III 

JAMES A. BAKER, III 
MICHAEL K. DEAVER 
KENNETH M. DUBERSTEIN 
HELENE A. VON DAMM 


FR0M: FRED F. FIELDING^^STTfeVgaeg. tj FIF 

SUBJECT: Recess Appointment Issues 


This will summarize some of the general rules applicable to 
recess appointments that may be relevant in connection with 

° f the Senate between the final adjournment of the 
9/th Congress and convening of the first session of the 98th 
Congress: 


The terms of appointees who were recess appointed prior 
to the second session of the 97th Congress but who have 
not been confirmed will expire when the Senate adjourns 
the present session sine die. 

The terms of any persons who were recess appointed during 
intra session recesses of this session of the Senate 
t f e election recess from early October to late 
November) , but who are not yet confirmed, will not expire 
X Li!! e liSS. adjournment of the first session of 
ioq: »i C ° ngreSS ' - • 6 * ' P resu mably some time in late 

Also ' su ch persons may continue to be paid under 
the Pay Act, 5 U.S.C. § 5503, assuming: 

(a) 

(b) 


they are presently eligible to be paid; 

non, i n ati6ns have not been actually rejected bv 
the Senate; and J J y 


( c ) ^heir nominations are resubmitted with 40 days of 
the reconvening of the Senate. 

Since the upcoming recess is a recess between Congress 
the President will have authority to make recess appoint- 

recess^ill^e'relatively^rief . 6Ven th ° Ugh the Peri ° d ° f 

?£ Persons appointed during that recess will 

of P thJ QP 4 -i^ h c — ad ^ ournmen t of the first session 

of the 98th Congress. Their pay status will depend on 
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a°recess b appointee°by^not CUre • 1 ? I ’ 9er tern, in office for 

ares 10 " 5 ecess during the filrlt"^ 9 - hinl Unt11 an int «- 
gress, which would mean fho St ? ession of the 98th Con- 

tern, would not expirl^ntu ^titutlonS 

second session of the 98 th P “- lne - adjournment of 
sometime in late 1984 . 98th C ° ngress ' i^, presumably 

iTrl-lestit* rece^'oV 9 ^ 11 ^" that «*re will be an 
relatively early during len 9th (circa 21 

isr o^ir ^ ~ ?£»"%• m^-4 

' 3 n °"“ ee is oonfirmed by the lenati™' 

^“^tf^oeJtion^o^specific^ 6 9eneral guidance. In par 
-there pay ntatue «££*£ 5%2?ZSZXL g^£ 
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WASH INGTON 


December 22, 1982 


MEMORANDUM FOR EDWIN MEESE, m 

JAMES A. BAKER, III 
MICHAEL K. DEAVER 
KENNETH M. DUBERSTEIN 
HELENE A. VON DAMM 


FROM: 

SUBJECT: 


FRED F. FIELDING-. _ 

Or’fg a feigned' by FFF 

Recess Appointment Issues 


recess "appointmJnJs that may *bl ^l^ntT^ ap P licab ^ to' 

Q t . h ®,“ cess °f the Senate between t hi I? ^ connection with 
Congress? reSS “* CMVeni ^ the 

|%h t ne%o° n f d a f^L\ e %%^ h %-« h «r 8S ■»-« E±cr 

not been confirmed will' exDirl 7 !* C n ? ress but who have 
the present session sine Sf the Senate adjourns 

— appointed d urlng 

1983. Also, JuJh 'pfefen s P f eSUn,ab ly some tine ” Utl 
the Pay Act , 5 D.sfc. Tlsolf aS™^,* 0 ^ Paid “-•* 

they are presently eligible t0 be pal(J; 
thriena?e" a ^d nS haVS DOt been actually rejected by 

Sl\%r^ D a i t n i rif a t r h% r lI^S? tea Wlth « da ys of 

fi nC I the u .P c °niing recess S «= a 

the President wi i T £ s is a recess between 

raents to 11 have authority to mill Con Presses, 

recess win L VaC ? nt P° si tions, even ^000^?!” a PP° in t- 
sa win be relatively brief though the period of 
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s ati s fa c ti° n of the conditions of the Pay Act, one of 
which is submission of nominations within 40 days after 
the Senate reconvenes. 


Conceivably, one could secure a longer term in office for 
a PP° ln tee by not appointing him until an intra- 

?^ lng thS first session of the 38th Con- 
* which would mean the appointee's Constitutional 

the n0t ? Xpir ! Until the die adjournment of ' 

s^e^me n ?n S n^°J 9 84 f . the C ° ngreiJ7 presumably 


^ iS W ° Uld be "^bling" that there will be an 
ioT^~ ? S1 ° n f ecess . of sufficient length (circa 21 days) 
relatively early during the next session of" the Senate 

nur If wil l vacant until that tiroe ^- 

leSw • of course, a nominee is confirmed by the Senate). 


The foregoing is meant to provide general guidance m 
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White-*House inquiry concerning 
recess appointments. 

December 28 , 1982 


To 

FILES 


From 

NAME: 

OFFICE SYMBOL: 


Herman Marcuse 




STATEMENT: 

On December 22, 1982 I received a phone call from Mr. 
Rusthoven in the Office of the Counsel to the President. He 
asked me two questions relating to recess appointments. 

The first question was whether the President could make 
recess appointments even if there would be only a short recess 
between the last session of the 97th Congress and the first 
session of the 98th Congress. I replied that recess appointments 
have been made in the past even where the recess between two 
sessions of the same Congress or between two Congresses 
amounted only to three days or even a single day, but that there 
might be a problem if the last session of the Senate of the 
97th Senate were followed immediately, without any interval 
or dispersal, by the first session of the 98th Congress. 

This problem has since been obviated. 

The second question was whether a person who had received 
a recess appointment during the 1982 election recess of the 
Senate, and whose term will expire pursuant to the Constitution 
at the end of the first session of the 98th Congress could be 
paid during that session. That situation appears to come within 
the exception to 5 U.S.C. § 5503(2), which usually permits 
the payment of the salary to recess appointees at the end of 
a session if a nomination for the office was then pending 
before the Senate "except where the nominee is a person 
appointed during the preceding recess of the Senate." I 
referred Mr. Rusthoven to the Attorney General's opinion of 
July 14, 1960, 41 Op. A. G . 463, 471-475 (1960). That opinion 
had concluded in accordance with an earlier ruling of the 
Comptroller General that, if at the time when a recess appointment 
was made during an intra-session adjournment of the Senate 
the conditions of 5 U.S.C. § 5503 had been met, and the 
recess appointee could be paid, his right to receive his 
salary would not be defeated by a subsequent adjournment of 
the same session of the Congress. 
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